Insolvency & Employment Law



Type of Insolvency

1. Compulsory Liquidation


a. Commenced by court petition – by the company, its directors or creditors


b. Petition presented on ground that company cannot pay its debts


c. Liquidator’s responsibility: secure the assets of the company and distribute these to the creditors and shareholders

d. Where winding-up order issued by the court, the Official Receiver or subsequent liquidator is an agent of the court, and his appointment automatically terminates the contracts of all employees


e. This rule may not apply where the business continues, and the employees continue to be employed (continuing to trade is unusual)


f. If employees are not retained, they are entitled to payments from National Insurance Fund [notice pay, upto 8 weeks arrears of pay (statutory cap), upto six weeks holiday pay (capped) and statutory redundancy pay]


2. Voluntary Liquidation (Members)


a. Only where company is able to meet its liabilities – directors must make a statutory declaration of solvency


b. Arises for reasons other than insolvency eg. Dissolution of a subsidiary company


c. Insolvency provisions of TUPE (Regs 8 & 9) not therefore relevant


3. Voluntary Liquidation (Creditors)


a. The most common form


b. Happens where directors are unable to make a statutory declaration of solvency


c. Creditors convene a meeting, appoint a liquidator 


d. Liquidator is regarded as an agent of the company, and so his appointment does not automatically terminate the employees contracts of employment


e. Dismissed employees are eligible for payments form the National Insurance Fund

4. Administrative Receivership


a. Designed to protect the business and assets from creditors whilst seeking to realized the assets for the benefit of secured and other creditors


b. Administrative receivers commonly appointed by a bank under the terms of a debenture agreement, when the company breaches the terms of its borrowing


c. Government drive for companies to use administration


d. AR is an agent of the company, and the employees continue in employment

5. Company Administration


a. Designed to assist companies that are insolvent but that have a good chance of being rescued


b. Administrator can be appointed by the court, by the holders of a floating charge, and by the shareholders or directors

c. Primary objective is to rescue the company as a going concern


d. Secondary objective (if primary is not possible) is to achieve a better return for the creditors than if the company was simply wound up


e. Administrations must normally be concluded within 1 year, and administrator acts as the company’s agent


f. Pre-existing contracts of employment continue (they are “adopted”)


6. Voluntary arrangement


a. Company continues as a going concern, through its new arrangements for payment of debts


b. No termination of contracts




TUPE & Insolvency


7. The application of TUPE 2006 to the sale of an insolvent business is set out in Regulations 8 & 9.

8. Regulation 8 states: 

“8     Insolvency

(1)     If at the time of a relevant transfer the transferor is subject to relevant insolvency proceedings paragraphs (2) to (6) apply.   

(2)     In this regulation 'relevant employee' means an employee of the transferor—

(a)     whose contract of employment transfers to the transferee by virtue of the operation of these Regulations; or

(b)     whose employment with the transferor is terminated before the time of the relevant transfer in the circumstances described in regulation 7(1).

(3)     The relevant statutory scheme specified in paragraph (4)(b) (including that sub-paragraph as applied by paragraph 5 of Schedule 1) shall apply in the case of a relevant employee irrespective of the fact that the qualifying requirement that the employee's employment has been terminated is not met and for those purposes the date of the transfer shall be treated as the date of the termination and the transferor shall be treated as the employer.

(4)     In this regulation the 'relevant statutory schemes' are— 

(a)     Chapter VI of Part XI of the 1996 Act;

(b)     Part XII of the 1996 Act.

(5)     Regulation 4 shall not operate to transfer liability for the sums payable to the relevant employee under the relevant statutory schemes.

(6)     In this regulation 'relevant insolvency proceedings' means insolvency proceedings which have been opened in relation to the transferor not with a view to the liquidation of the assets of the transferor and which are under the supervision of an insolvency practitioner.

(7)     Regulations 4 and 7 do not apply to any relevant transfer where the transferor is the subject of bankruptcy proceedings or any analogous insolvency proceedings which have been instituted with a view to the liquidation of the assets of the transferor and are under the supervision of an insolvency practitioner.

       9     Variations of contract where transferors are subject to relevant insolvency
              proceedings

(1)     If at the time of a relevant transfer the transferor is subject to relevant insolvency proceedings these Regulations shall not prevent the transferor or transferee (or an insolvency practitioner) and appropriate representatives of assigned employees agreeing to permitted variations.   

(2)     For the purposes of this regulation 'appropriate representatives' are 
(a)     if the employees are of a description in respect of which an independent trade union is recognised by their employer, representatives of the trade union; or

(b)     in any other case, whichever of the following employee representatives the employer chooses    

(i)     employee representatives appointed or elected by the assigned employees (whether they make the appointment or election alone or with others) otherwise than for the purposes of this regulation, who (having regard to the purposes for, and the method by which they were appointed or elected) have authority from those employees to agree permitted variations to contracts of employment on their behalf;

(ii)     employee representatives elected by assigned employees (whether they make the appointment or election alone or with others) for these particular purposes, in an election satisfying requirements identical to those contained in regulation 14 except those in regulation 14(1)(d).

(3)     An individual may be an appropriate representative for the purposes of both this regulation and regulation 13 provided that where the representative is not a trade union representative he is either elected by or has authority from assigned employees (within the meaning of this regulation) and affected employees (as described in regulation 13(1)).

(4)     In section 168 of the 1992 Act (time off for carrying out trade union duties) in subsection (1), after paragraph (c) there is inserted
or

(d)     negotiations with a view to entering into an agreement under regulation 9 of the Transfer of Undertakings (Protection of Employment) Regulations 2006 that applies to employees of the employer, or

(e)     the performance on behalf of employees of the employer of functions related to or connected with the making of an agreement under that regulation.'.

(5)     Where assigned employees are represented by non-trade union representatives
(a)     the agreement recording a permitted variation must be in writing and signed by each of the representatives who have made it or, where that is not reasonably practicable, by a duly authorised agent of that representative; and

(b)     the employer must, before the agreement is made available for signature, provide all employees to whom it is intended to apply on the date on which it is to come into effect with copies of the text of the agreement and such guidance as those employees might reasonably require in order to understand it fully.

(6)     A permitted variation shall take effect as a term or condition of the assigned employee's contract of employment in place, where relevant, of any term or condition which it varies.

(7)     In this regulation—   

'assigned employees' means those employees assigned to the organised grouping of resources or employees that is the subject of a relevant transfer;

'permitted variation' is a variation to the contract of employment of an assigned employee where
(a)     the sole or principal reason for it is the transfer itself or a reason connected with the transfer that is not an economic, technical or organisational reason entailing changes in the workforce; and
(b)     it is designed to safeguard employment opportunities by ensuring the survival of the undertaking, business or part of the undertaking or business that is the subject of the relevant transfer;

'relevant insolvency proceedings' has the meaning given to the expression by regulation 8(6).”


9. Key Points of TUPE 2006 are as follows:


a. Regulations 4 & 7 are wholly disapplied where the transferor is subject to analogous insolvency proceedings instituted with a view to liquidating the transferor’s assets under the supervision of an insolvency practitioner.

b. Certain debts do not transfer where the transferor is the subject of ‘relevant insolvency proceedings’.  By contrast with Regulation 4, these debts (covering statutory redundancy payments, notice pay and holiday) are not inherited by the transferee, and are payable by the National Insurance Fund


c. The transferee, transferor or insolvency practitioner may negotiate variations to terms and conditions even where the reason for the changes is connected with the transfer, and is not an economic, technical or organisational reason.


10. Disapplication of Regs 4 & 7


a. Regulation 8(7) disapplies Regulations 4 & 7 where the transferor is the subject of bankruptcy proceedings or any analogous insolvency proceedings.  There is therefore no automatic transfer of employment, and no protection against unfair dismissal.


b. The aim of the insolvency proceedings must be to liquidate the business (cf. sell it as a going concern).


c. Proceedings must be under the supervision of an ‘insolvency practitioner’ as defined by s.388 of the Insolvency Act. (see Regulation 2 definitions section).


d. See further Secretary of State for Trade & Industry v Slater [2007] IRLR 928


e. Determining factor is the extent to which, at the time the relevant insolvency proceeding is commenced, its object is the liquidation of the transferor’s assets – BUT most UK insolvency proceedings involve realizing the value of the business assets, and yet can still end up with disposing of the business as a going concern.  Proceedings should therefore be judged at their outset


f. Three types of proceedings are therefore likely to come within Regulation 8(7):


i. Bankruptcy

ii. Compulsory Liquidation

iii. Creditors’ Voluntary Liquidation


g. See further DTI Guidance attached (URN 06/1368)



11. ‘Relevant Insolvency Proceedings’ and the non-transfer of statutory payments


a. Relevant Insolvency proceedings defined by Reg 8(6) as ‘not with a view to the liquidation of the assets of the transferor.’


b. Most important consideration is the main or sole purpose of proceedings, namely the liquidation of the assets (or not).  It is not the outcome of the procedure which is relevant.


c. Certain procedures are likely to come within the definition:

i. Administration

ii. Company Voluntary Arrangement

iii. Administrative Receivership


d. Of the three, ‘administration’ is less clear cut.  However, the DTI (BERR) states that Regs 8(2) – (6) will apply, and Regulations 8(7) will not.


e. The following debts and payments do not transfer, and can be recovered from the National Insurance Fund by employees:


i. 8 weeks arrears of pay

ii. Pay in lieu of notice (upto statutory minimum)

iii. 6 weeks accrued holiday pay

iv. Basic award for unfair dismissal

v. A statutory redundancy payment


f. All are subject to the statutory cap on a week’s pay.


12. Variations to terms & conditions


a. Designed to promote rescue culture – ie. to promote the sale of insolvent businesses as going concerns


b. Regulation 9(1) requires that:

i. The transferor be subject to ‘relevant insolvency proceedings’

ii. The change must be a ‘permitted variation’

iii. The permitted variation be agreed between the transferor, transferee (or insolvency practitioner) and ‘appropriate representatives’ of assigned employees

iv. ‘Assigned employees’ are defined in Reg 9(7) as those assigned to the organised grouping of resources or employees that is the subject of the relevant transfer


c. A permitted variation is where the reason for the variation is the transfer itself or a connected (non-ETO) reason.  Designed to distinguish the position from permissible variations under Reg 4(5).


d. Applies to changes made in order to harmonise terms and conditions.  Normally involves pay cut or loss of benefits.


e. The objective of agreeing the permitted variation must be to safeguard employment opportunities by ensuring the survival of the undertaking or business.


f. Even if employees do not agree to the changes, if the procedure has been followed correctly, the permitted variation will take effect as a new/amended term & condition.


13. Information and Consultation


a. Regulations 11 (employee liability information) and 13-16 (information and collective consultation) still apply, even where Reg 8(7) operates to disapply other parts of the statutory instrument.

Payments by the Secretary of State – s.166 ERA

14. An employee may apply to the Secretary of State for an redundancy payment out of the National Insurance Fund where his employer is insolvent


15. Payment is defined as a statutory redundancy payment


16. A company is ‘insolvent’ if:
a. A winding-up order or administration order has been made


b. A receiver has been appointed

c. A voluntary arrangement has been approved


17. A company is not insolvent simply because it cannot pay its debts, steps must be made to put it into liquidation


18. The Secretary of State may challenge the amount claimed or the employee’s entitlement before an employment tribunal.
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